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Statement of Questions Presented 


Was appellant denied the right to a speedy trial, guaranteed by 
the Sixth Amendment to the Constitution, when her trial was de- 
layed for sixteen months from the date of her arrest, most of said 
delay due to the Government's preference to try jail cases, and 


appellant being out on surety bail part of said time ? 


Does evidence of possession of narcotic drugs support a conviction 


under 26 USC §4704 without evidence of the absence of appropriate 
tax paid stamps, and does the same transaction support a conviction 


under 21 USC §174? 


Questions Presented 
Jurisdictional Statement 
Statement of the Case 
Statutes Involved 
Statement of Points 
Summary of Argument 
Argument 


I. Appellant Was Denied Her Right to a 
Speedy Trial 

Il. The Government Tried Appellant on the 
Theory that Possession of Narcotics is a 
Violation of the Statutes Under Which 
Appellant Was Indicted 
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IN THE 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 20, 828 


JEAN D. DOCKERY, Appellant, 
v. 


UNITED STATES OF AMERICA, Appellee. 


Appeal From Judgment of Conviction 
In The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
On November 9, 1965, Jean D. Dockery, appellant, was indicted 
jn the United States District Court for the District of Columbia on two 
counts, arising out of the same incident, for violation of the narcotics 
statutes, 26 USC §4704(a), and 21 USC §174. Appellant was arraigned on 
November 22, 1965 and pleaded not guilty. Trial before a jury commenced 
on December 20, 1966, and the jury returned a verdict of guilty as indicted 


on December 21, 1966. Appellant was sentenced on February 10, 1967, 


to imprisonment for a period of twenty (20) months to five (5) years on 


ENOes 


Count 1; and five (5) years on Count 2, the sentences to run concurrently. 
| 


| 
On February 17, 1967, appellant filed a request to appeal in forma pauperis, 
| 


which was allowed by Judge John Lewis Smith, Jr., the trial judge, on the 
| 
same day, who also ordered the preparation of the transcript at the expense 


of the Government, 


Statement of the Case. 


Appellant was arrested on September 4, 1965 and charged with viola- 
tion of the narcotics statutes. The testimony of the arresting police officer, 
who was in uniform at the time of arrest, was that he went into a restaurant 
near the corner of 14th and U Streets, Northwest, in the District of Columbia, 
and saw the appellant in the restaurant; that she started to leave, and the 
officer noticed an object falling in front of her, as she neared the door of 
the restaurant. Appellant recovered the object, left the cee and 


then, according to the police officer, threw the object down the street, 


where it was recovered by another police officer, not the partner of the 


first. The object was a vial containing 50 capsules of a mixture of heroin 
hydrochloride and mannitol. Appellant's testimony was that, as she was 


| 
leaving the restaurant, her foot kicked an object, which was a plastic vial, 
which she picked up and gave to a man who claimed it was his. In any 


event, appellant was arrested then and there and brought to the station 


ake 


house. As appears from the docket entries, copy attached hereto, appellant 
was released on bond provided by a bondsman on October 18, 1965, and on 
October 17, 1966 (about a year after she was released) the bondsman sur- 


rendered appellant, who was then committed to jail. 


Statutes Involved 


The pertinent portion of 26 USC §4704(a) reads as follows: 


"It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose 
possession the same may be found. Mi 


The pertinent portion of 21 USC §174 reads as follows: 


"Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States . . . contrary 
to law, or receives, conceals, buys, sells, or in any 
manner facilitates the transportation, concealment, or 
sale of any such narcotic drug after being imported or 
brought in, . . . knowing the same to have been im- 
ported or brought into the United States contrary to 

law . . . shall be imprisoned not less than five or more 
than twenty years... . 

Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession of 
the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction, ... . 
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The pertinent portion of the Sixth Amendment to the Constitution reads 

as follows: 
"In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial... ." 


Statement of Points 


Appellant was denied her Constitutional right to a speedy trial 

when her trial and conviction followed her arrest by fifteen months. 

With respect to point 1, appellant desires the Court to read the 

following: 

(1) Appendix to this brief - copy of jacket sheet and docket entries 

| 

(2) Tr. 1 - trial commenced on December 20, 1966 at 1:40 p.m. 
Tr. 16, 20 | 

The case was tried on the theory that possession of narcotics is 

itself a crime, rather than evidence of violation of the Internal 


Revenue Code (Title 26), or the Food and Drug Laws (Title 21). 


There was no direct evidence at the trial that the package, did not 


contain the appropriate tax paid stamps. With respect to ‘point 2, 


appellant desires the Court to read the following: 
(1) Indictment 


(2) Tr. 9-10; 104-116. 
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Summary of Argument 


1. Appellant was arrested on September 4, 1965 for violation of the 
narcotic laws. She was indicted on November 9, 1965, and arraigned on 
November 22, 1965. On October 18, 1965, she was released from jail on 

a surety bond. Trial was set for January 11, 1966. Court-appointed 
counsel asked for a two-weeks continuance, which was granted. From then 
on, the assignment office continued the trial dates "in order to give Jail 
Cases preference." On October 17, 1966 (a year from the date her surety 
gave bond), appellant was surrendered and committed. Her trial took 

place on December 20, 1966 -- more than 15 months after her arrest. This 


was a denial of her Constitutional right to a speedy trial. 


2. 26 USC §4704(a) explicitly states that the absence of appropriate 
tax paid stamps from narcotic drugs shall be prima facie evidence of a 
violation of this subsection. . . ." At the trial for violation of this pro- 
vision, the Government failed to prove the absence of tax paid stamps, but 
relied solely on the fact of possession. Possession of narcotics is nota 
crime per se, and will not support a conviction for violation of the above 
statute. Similarly, possession of narcotics does not require a finding of 


guilt for violation of 21 USC §174. The whole preoccupation with posses- 


sion at this trial shows that it is time to reexamine Gore v. United States, 
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357 U.S. 386 (1958) permitting multiple counts arising from the same 
transaction, under which possession of narcotics, itself not a crime, is 
| 


relied upon by the prosecution. 


ARGUMENT 


Appellant Was Denied Her Right to a Speedy Trial ! 

Appellant was arrested on September 4, 1965 (T 20), indicted on 
November 9, 1965, and arraigned on November 22, 1965. Counsel was 
appointed on December 13, 1965. Appellant was tried and convi¢ted on 
December 20-21, 1966. A copy of the jacket and docket entries is attached 
hereto. Appellant by her appointed counsel asked fora postponement of 
two weeks of the first trial date of January 11, 1966. As appears from 
the motion of counsel requesting this postponement, counsel aaslappomted 


on December 13, 1965, and because of the intervening holiday season, could 
not prepare for a trial on January 11, 1966. Thereafter, the POR tpOne= 
ments were at the convenience of the Government, except for the date of 
March 29, 1966, when appellant was an out-patient in D. Cc. General 
Hospital. Until October 17, 1965, appellant was out on a surety bond, and 
a notation on the jacket for July 14, 1966 indicates that "Trial date to be 


reassigned . . . in order to give Jail Cases preference. (Per Assignment 


| 
Office). '' When the case was set for trial for November 18, 1966, the 
| 
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trial was continued for one month at the request of defendant. From 
October 17, 1966 until December 28, 1966, appellant was incarcerated. 

The history of the Sixth Amendment is detailed by the Chief Justice 
in the recent case of Klopfer v. North Carolina, 386 U.S. 213 (1967), with 
roots in the Magna Carta, and even prior thereto. The Chief Justice 
concluded: 

"The history of the right to a speedy trial and its 
reception in this country clearly establishes that 
it is one of the most basic rights preserved by 
our Constitution." 

It is submitted that in the case at bar, a delay of 15 months from 
arrest to trial, or 14 months from indictment to trial, is unreasonable and 
prejudicial per se. Even assuming the factors in each case are to be con- 
sidered {Hedgepeth v. United States, 124 App. D. C. 291, 364 F2d 684 
(1 “et , the principal factor here is that as a matter of policy the 
Government gave preference to the trial of those cases in which the de- 
fendants were incarcerated. It is submitted that this is not a valid excuse 
for the long delay in the case at bar. Asan example of the prejudice to 
appellant this delay effected, see Tr. 16 where the arresting police officer 


identified appellant as follows: 


"She's sitting over there and she's wearing a sweater 
over prison clothes." 


1/ See also Hedgepeth v. United States, App. D.C., 365 F2d 952 (1966). 
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It will be recalled that from October 18, 1965 to October 17, 1966, 
appellant was out on bail, and was not wearing prison clothes during this 


period -- more than a year from the date of her arrest. She was in- 


carcerated from October 17, 1966 to the date of her trial because her 
| 


surety surrendered her, presumably because she was unable to pay the 
| 


annual premium to her surety. 


Unlike United States v. Ewell, 383 U.S. 116 (1966), which involved 
re-indictments after successful appeals, and unlike the Hedgepeth cases, 


supra, which involved the competency of a co-defendant as a witness, the 
=a | 


plain fact here is that the Government just sat by and neglected to go on 
trial in the case at bar. And it cannot be contended that the Government 
required extensive preparation since the whole trial here took an afternoon 


and a morning, and the entire transcript is only 116 pages. In the first 
Hedgepeth case, supra, this Court observed (124 App. D.C. at 294-295, 


364 F2d at 687-688): | 
"Tt must be borne in mind that the prosecution, not 
the defense, is charged with bringing a case to trial. 
The Government may not 'sit back' and then argue 
that defendant's inaction conclusively waived his | 
right to a speedy trial." 
| 
There are no extenuating circumstances in the case at bar, so that it is 


| 
respectfully submitted that appellant was denied her Constitutional right 


to a speedy trial. 
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The Government Tried Appellant on the Theory 
That Possession of Narcotics is a Violation of the 


Statutes Under Which Appellant Was Indicted 


It is clear that proof of a violation of 26 USC §4704(a) requires the 

“apsence of appropriate tax paid stamps. " Harris v. United States, 359 
U.S. 19 (1959). The Court there held that "to take advantage of the presump- 
tion of §4704(a) it is necessary to prove by direct evidence that the narcotic 
was unstamped as well as that it was in the defendant's possession." (359 
U.S. at 23). As stated by Judge Wright of this Court in Miller v. United 
States, 121 App. D.C. '13, 18 (fn. 1); 347 F2d 797, 802 (fn. 1) (1965): 

"The two sections [26 U.S.C. 4704 and 21 U.S.C. 174] 

are functionally equivalent, except that under 26 U.S.C. 

§4704 the absence of tax paid stamps, in addition to 


possession, is necessary to raise a presumption. " 
(Emphasis added) 


Yet the prosecutor set the tone of the trial by his opening statement 


as follows (Tr. 9-10): 


"Now, we expect to show that the Defendant, Jean 
Dockery, on the 4th of September, in the early morn- 
ing hours, did possess in violation of the United States 
law 50 capsules of Heroin. 


Now, the indictment, which I did not read and which 
His Honor will explain to you, which is in a form which 


was set up by Congress to deal with narcotic violations, 
the traffic of Heroin. Now, while I paraphrase it that 
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it has to do with possession, what I really mean is | 


that it has nothing to do with the sale of narcotics 


that is set up in the language by Congress, ithas | 
something to do with the tax. The gist of the crime 


is the possession of the Heroin by the defendant. sae 
(Emphasis added) 
Nowhere during the course of the trial did any witness aver that the 


package involved did not have the appropriate tax paid stamps or refer to 


| 
the presence or absence of such stamps. While the trial judge charged the 


| 
jury as to possession and the absence of revenue stamps (Tr. 107-108), it is 


submitted that there was no direct evidence in the record as to the absence 
| 


of the stamps. At best, we must speculate that the jury inferred/the ab- 
| 


sence of the stamps from an inspection of the bottle or the vial. It is sub- 


| 
mitted that if such stamps were absent, it would have been easy for the 


Government to prove this fact, and not leave it to inference, particularly 
since by statute the whole presumption of guilt is bottomed on this fact. 

As indicated above, the prosecutor misconceived that possession| alone 
would suffice. As a matter of fact, the reference to 26 USC §4704(a) in 

the heading of the indictment notes this violation as ''Possession of Narcotic 


Drug." 


The trial judge's charge on this aspect is particularly confusing, 


for he charged (Tr. 107): 
"If you have a reasonable doubt that a narcotic drug 
was purchased, sold or dispensed from the package 

| 
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bearing the original Revenue stamp, or from a 
package bearing the Internal Revenue Stamp, you 
must find the defendant not guilty. " 
Defendant would not have violated the statute if the package bore the appro- 


priate revenue stamps. Therefore, the defendant would be entitled to a 


not guilty finding if the jury had reasonable doubts that the package did not 


bear the requisite stamps. It was error therefore to charge that the defendant 
was entitled to a not guilty finding only if the jury had a reasonable doubt that 
the purchase or sale took place from a package containing the requisite 
stamps. This is particularly so in this case where there was no direct 
evidence or mention made of the presence or absence of the appropriate 
stamps during the entire trial. 
The same error prevailed involving the alleged violation of 21 USC 

§174. In explaining the significance of possession relative to this count, 
the trial judge charged the jury as follows (Tr. 111-112): 

"It is exclusively within your province to determine 

whether guilt is proved beyond a reasonable doubt by 

direct evidence that the defendant had possession of a 

narcotic drug, and if so, whether such possession has 

been explained to your satisfaction. And, if not, you 

will infer from these circumstances whether the 

defendant is guilty, or not, of the offense charged." 

(Emphasis added) 
The trial judge had previously charged that the jury "may, if you see fit to 


do so, infer from the fact of such possession alone that the defendant is 
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guilty of this offense. . ." (Tr. 111). As stated in Chavez v. United States, 
343 F2d 85, 89 (CA 9, 1965) construing this same statutory provision: 
| 


"It is just as if, despite the specification of the three 
essential elements of the crime, no one of which ne¢ces- 
sarily involves the fact of possession, possession is 
nevertheless to be regarded, in and of itself, as a viola- 
tion of the statute, unless proved to have been lawful. yy 


See also United States v. Peeples, 377 F2d 205 (CA 2, 1967). | 


Finally, it is respectfully submitted that the holding in Gore v. 


United States, 357 U.S. 386 (1958) permitting multiple counts for the same 


narcotics transaction should be reexamined. In that case, four justices 

(the Chief Justice, Black, Douglas and Brennan) dissented. Cf. Hutcherson 
| 

v. United States, 120 App. D.C. 274, 345 F2d 964 (1965), dissenting opinion 


at 120 App. D.C. 282, 345 F2d 972. 


Respectfully submitted, 


Norman A. Flaningam 
744 Pennsylvania Building 
Washifigton, D.C. 20004 


Jacob Goldberg | 


810 Pennsylvania Building 
Washington, D.C. 20004 


Counsel] for Appellant 
(Appointed by this Court) 


= 1K) = 
CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the within Brief for 
Appellant upon the United States by leaving a copy at the Office of ‘the United 


States Attorney, United States Courthouse, Washington, D.C. 


Dated at Washington, D.C., this yf day of October, 1967. 


Jacob GSldberg 
Of Counsel for Appellant 
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QUESTIONS PRESENTED 


1. Whether, where the issue is raised for the first 
: time on appeal, appellant’s rights were denied by a delay 
of approximately fifteen months from the date of appel- 
lant’s arrest to the date of trial where (a) the bulk of 
the delay that may require any scrutiny was the result 
‘| of a crowded court calendar and the giving of priority to 
cases involving defendants not released on bail; (b) ap- 
pellant was free on bond during most of the period of 
delay; (c) appellant has shown no prejudice resulting 
from the delay and none is apparent in the record? 

2. Whether, there was sufficient evidence as a matter 
of law to support the verdict of guilty? 

8. Can appellant attack on appeal the instructions of 
| the trial court to which he did not object below and with 
which he expressed satisfaction? 


Counterstatement of the Case -.. 
Constitutional Provision and Statutes Involved 
Summary of Argument 

Argument: 


I. Appellant was not denied his constitutional right to a 
speedy trial 


II. The evidence was sufficient as matter of law to sup- 
port the verdict of guilty 


III. The jury was sufficiently and correctly instructed on 
the law and its application to the facts of the case 


Conclusion ..... 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,828 


JEAN D. DOCKERY, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The grand jury indicted appellant in two counts for 
purchasing, selling, dispensing and distributing a nar- 
cotic drug that was not in and was not from the original 
stamped package (26 U.S.C. § 4704(a)) and with facil- 
itating the concealment and sale of a narcotic drug after 
it had been imported into the United States contrary to 
law and with her knowledge (21 U.S.C. §174). After a 
trial before Judge Smith, the jury found appellant guilty 
as charged in the indictment. Appellant was sentenced 
to imprisonment for twenty months to five years on 


(1) 


2 


Count 1* and for five years on Count 2, the sentences 
to run concurrently. Leave to appeal in forma pauperis 
was granted by the trial court. 


Events between arrest and trial > 


The offenses with which appellant was charged took 
place during the early morning hours of September 4, 
1965. Appellant was arrested immediately and promptly 
brought before a judge of the District of Columbia Court 
of General Sessions later that morning at which time ap- 
pellant requested and was granted a continuance until Sep- 
tember 24, 1965 for the purpose of obtaining counsel. 
Appellant was unable to post the $2500 bond that was 
set and was incarcerated. On September 24, 1965 the 
case was again continued till October 13, 1965 on which 
date appellant, through her retained counsel, waived her 
right to a preliminary hearing and was held for the 
action of the grand jury. On October 18, 1965 appellant 
was released from custody after a bondsman wrote her 
bond. The grand jury returned its indictment on No- 
vember 9, 1965. Appellant was arraigned on November 
22 and entered a plea of not guilty, and her trial was 
set for January 11, 1966. On December 22, 1965, ap- 
pellant’s court-appointed counsel‘ asked that the case be 
postponed until January 27, 1966 to allow counsel to pre- 
pare for trial. The court granted the request. On Jan- 
uary 27 the case was not reached because all criminal 


1 Violation of 26 U.S.C. § 4704(a). 
2 Violation of 21 U.S.C. § 174. 


3Except as otherwise noted, the information concerning the 
various delays and continuances in appellant’s trial has been gleaned 
from the jacket and docket entries included in the record on appeal. 
For the convenience of the Court, the chronological history of this 
case up to the beginning of the trial is set out in tabular form in 
the Appendix, infra. 


4On December 13, 1965 attorney Capone was appointed by the 
court to represent appellant and on December 23, 1965 the court 
appointed attorney Tankel as associate counsel. 


courts were engaged in trial and was continued to March 
17 on which date the case was again not reached and 
was, accordingly, continued to March 29, On the morn- 
ing of March 29, appellant was admitted to D.C. General 
Hospital suffering from a kidney ailment and her case 
was continued to April 25. The case was subsequently 
continued three more times to July 21. Each of these 
continuances was caused by the exigencies of the court’s 
calendar which resulted in appellant’s case not being 
reached. On July 14 the case was removed from the 
“alerted for trial” calendar to be reassigned in order to 
give preferences to cases in which the defendants were 
incarcerated. Appellant remained free on bond until Oc- 
tober 17 when she was surrendered by her bondsman and 
was committed. On November 18 the trial date was con- 
tinued to December 19 upon the oral motion of the ap- 
pellant. Trial began on December 20 and ended on De- 
cember 21. 


Evidence at trial 


Officer Paul F. Porter, 13th Precinct, Metropolitan 
Police Department, testified that at approximately 1:45 
a.m., September 4, 1965, he entered a small restaurant 
known as the E & W Rib Shop which was located at 1852 
U Street, N.W.* Upon entering he noticed appellant who 
was seated with some other persons near the rear of the 
restaurant. There were only approximately ten other per- 
sons in the restaurant at the time. (Tr. 13-16, 25, 27.) 
A few moments later, appellant got up in order to leave 
which required that she pass by Officer Porter. As ap- 
pellant walked towards Porter, who was in uniform, he 
saw her place something under her brassiere and when 


5 The information regarding these and other similar continuances 
is gleaned from the Criminal Case Card maintained in this cause 
by the Assignment Commissioner’s office. 


6 Officer Porter’s tour of duty as a foot patrolman on a beat that 
encompassed the E & W Rib Shop was from 6:00 p.m. the previous 
evening to 2:00 a.m. (Tr. 13). 
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appellant was within three feet of him he saw a plastic 
vial containing capsules fall from beneath her sweater. 
(Tr. 18, 28-29, 31, 36.) As the vial fell to the floor and 
rolled, Officer Porter attempted to pick it up but appel- 
lant, who was quicker, retrieved it and its contents and, 
evading Porter who tried to apprehend her, ran to the 
front door (Tr. 18, 20, 30, 32-84, 36). As appellant went 
through the door she threw the vial into the street. Offi- 
cer Porter, who never lost sight of appellant or the vial, 
saw another police officer, who happened to be nearby, 
pick the vial up. Appellant was immediately arrested for 
violating the federal narcotics laws’ and the vial and 
its contents were later given by Officer Porter to Officer 
Rice of the narcotics squad. (Tr. 18, 20, 22, 30, 82-36.) 

Dewayne F. Davis, a police officer assigned to the 13th 
Precinct testified that as he was standing on the south- 
east corner of 14th and U Streets, N.W., he heard what 
sounded like a door slamming, turned around, and saw 
appellant coming quickly out of the E & W Rib Shop? 
At the same time, appellant threw a plastic container to 
the ground which bounced once into the hands of Officer 
Davis. (Tr. 37-41, 46-50.) Davis gave the container and 
its contents to Officer Porter who he saw chasing appel- 
lant prior to her apprehension (Tr. 46-48, 51). 

Officer Clyde E. Rice of the Metropolitan Police Depart- 
ment Narcotics Squad testified that on the morning of Sep- 
tember 4, 1965 Officer Porter gave him a clear plastic vial 
containing a number of capsules. A preliminary field test 
on a portion of the contents of one capsule indicated that 
it contained a narcotic drug. Officer Rice turned over 
the vial and its contents to a Government chemist. There 


7 Officer Porter was a police officer with more than five years ex- 
perience and assigned to the 13th Precinct for five years. He was 
extremely familiar with the varied narcotics traffic and had made 
numerous arrests for violations of the narcotics laws. (Tr. 20-21.) 


8 Officer Davis, whose tour of duty was almost completed was 
returning to his precinct to check out. He was standing about 20 
feet from the entrance to the E & W Rib Shop when he saw appel- 
lant emerge. (Tr. 38-89, 44.) 
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was nothing on or in the vial except the capsules. (Tr. 
52-57.) The chemist’s analysis revealed that each of the 
fifty capsules in the vial contained heroin hydrochloride, 
a narcotic drug derived from opium, mixed with other 
substances (Tr. 62-67). 

At the close of the Government’s case, appellant moved 
for a judgment of acquittal which was denied (Tr. 67- 
68). Appellant’s defense consisted entirely of her own 
testimony. Appellant testified that on the night in ques- 
tion she and her sister-in-law entered the E & W Rib 
Shop followed by Officer Porter. Appellant remained in 
the restaurant while her sister-in-law left to see if some 
other nearby restaurant had the kind of food they were 
looking for. A few moments’ later appellant’s sister-in- 
law returned without any food and they decided to leave. 
As appellant approached the front door she testified that 
her foot struck some object that was lying on the floor.’ 
She looked down and saw a plastic container about two 
feet from her. Appellant stated that she then picked the 
object up and saw that it was a prescription bottle to 
which was affixed a Peoples Drug Store label with the 
name “Ronnie” on it and in which were a number of 
white pills. She thought it was medicine. (Tr. 70, 70a,” 
72, 80-87.) Appellant testified that she then held the bot- 
tle up and asked if anyone had dropped it. Having re- 
ceived no reply, appellant stated that she then went out- 
side and asked several persons who were nearby if the 
vial was theirs. Some boy, whose name appellant did 
not know, said it was his and she gave it to him where- 
upon he left. (Tr. 70, 70a, 73, 88-91.) Appellant stated 
that she then lit a cigarette and threw some cigarette 
paper on the ground at which time Officer Davis ap- 
proached her and questioned her about depositing trash 


2 Appellant stated that her sister-in-law preceded her and had 
already gone out the front door when this occurred (Tr. 85). 


10 Four pages of the transcript were numbered consecutively as 
follows: 70, 71, 70, 71. For ease in identification, the last two of 
these pages will be referred to as 70a and 71a respectively. 
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on the street. She testified that Officer Porter then ar- 
rested her for depositing trash violation. A few moments 
later, Davis, who had gone around the corner, returned 
with a vial in his hand and appellant was then advised 
that she was under arrest for violating the narcotics laws. 
(Tr. 70-71, 70a, 74, 92-93.) 

Appellant denied (1) possessing narcotics on the morn- 
ing in question; (2) stated that nothing ever dropped 
from beneath her sweater and that Officer Porter made 
no attempt to stop her as she left the restaurant or to 
pick up the vial which her foot had struck; and (3) stat- 
ed that the vial and capsules the Government introduced 
in evidence were not the same that she had picked up in 
the E & W Rib Shop.” (Tr. 70a, 7la, 78-75, 86, 95.) 

Officer Porter testified in rebuttal that the vial and 
its contents introduced in evidence were the same in ap- 
pearance as the items he had seized at the time of ap- 
pellant’s arrest and that there was no paper affixed to 
the vial on the inside or the outside at the time he seized 


it (Tr. 100). Appellant again moved for a judgment of 
acquittal which was denied after which both counsel made 
their arguments and the judge charged the jury. Appel- 
lant’s counsel specifically expressed his satisfaction with 
the court’s instructions. (Tr. 116.) 


11Qn direct examination appellant admitted that she had used 
narcotics but stated later on cross-examination that she had not 
yet used narcotics at the time of her arrest for these offenses (Tr. 
75, 87). 


12 The evidence indicating that the vial and capsules introduced 
in evidence at the trial were the same that were seized by the officers 
at the time of appellant’s arrest will be discussed fully in the 
Govrnment’s reply to appellant’s argument that the Government 
failed to prove the absence of the necessary tax stamps. See 
Argument, infra. 
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CONSTITUTIONAL PROVISION AND STATUTES 
INVOLVED 


Amendment VI, United States Constitution, provides in 
pertinent part: 


“In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial... .” 


Title 21, United States Code, Section 174, provides: 


“Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buy, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United State con- 
trary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall 
be imprisoned not less than five or more than twenty 
years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as deter- 
mined under section 7237 (c) of the Internal Rev- 
enue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and in 
addition, may be fined not more than $20,000.” 

Whenever on trial for a violation of this section 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the sat- 
isfaction of the jury.” 


Title 26, United States Code, Section 4704(a), provides: 


“Tt shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate 
taxpaid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found.” 
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SUMMARY OF ARGUMENT 


I. 


Appellant is not entitled to reversal of her conviction 
on speedy trial grounds. The bulk of the delay that may re- 
quire any scrutiny was the result of a crowded court 
calendar and the giving of priority to cases in which 
defendants had been unable to secure pre-trial release. 
Clearly, none of the delay was arbitrary, purposeful, op- 
pressive, or vexatious. Moreover, appellant made no de- 
mand for a prompt trial below and raises the issue for the 
first time on this appeal. Appellant thus waived her Sixth 
Amendment right, for it has been consistently held that 
the right to a speedy trial is a personal right and is deemed 
waived unless promptly asserted. Finally, appellant was 
free on bond during most of the period of delay and has 
made no showing of prejudice in the presentation of her 
defense, nor does the record reveal any such prejudice. 


I. 


The Court need not consider appellant’s contention that 
the Governement failed to prove by direct evidence the 
absence of the necessary taxpaid stamps with regard to 
Count 1 of the indictment (26 U.S.C. 4704(a)) if it af- 
firms appellant’s conviction under Count 2 of the indict- 
ment (21 U.S.C. 174) since the sentence for the convic- 
tion under Count 1 was less than and runs concurrently 
with the sentence for the conviction under Count 2. Ap- 
pellant’s claim fails on the merits as well. The evidence 
shows that the vial and capsules of heroin it contained 
which were introduced in evidence at trial were the same 
and in the same condition as the items seized by the offi- 
cers at the time of appellant’s arrest. The evidence fur- 
ther indicates that the narcotics were not in the appro- 
priately stamped container. The jury could examine the 
evidence and conclude that the appropriate taxpaid 
stamps were absent. 
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TL 


Appellant cannot attack for the first time on appeal 
the trial court’s instructions to which he did not object 
and with which he expressed satisfaction. In any case, 
the instructions of the trial court were proper when view- 
ed in their entirety. 


ARGUMENT 


I. Appellant was not denied his constitutional right to 
a speedy trial. 


The right of an accused to a speedy trial is not an ab- 
solute right but is “necessarily relative. It is consistent 
with delays and turns upon circumstances. It secures 
rights to a defendant. It does not preclude the rights of 
public justice.” Beavers v. Haubert, 198 U.S. 77, 87 
(1905). The courts have consistently held that any de- 
termination of whether or not a delay or series of delays 
in prosecuting an accused amounts to a denial of his right 
to a speedy trial depends on the circumstances of each 
particular case. Hedgepeth v. United States (Hedgepeth 
1), 124 U.S. App. D.C. 291, 364 F.2d 684 (1966) ; Smith 
v. United States, 118 U.S. App. D.C. 38, 381 F.2d 784 
(1964). “Briefly the question whether there has been a 
denial of the right to a speedy trial depends on the cir- 
cumstances of the case, and requires consideration of the 
length of delay; reasons for the delay; diligence of prose- 
cutor, court and defense counsel; and reasonable possi- 
bility of prejudice from the delay.” Hedgepeth v. United 
States (Hedgepeth II), 125 U.S. App. D.C. 19, 21, 365 
F.2d 952, 954 (1966). The circumstances of this case do 
not provide support for appellant’s contention that her 
Sixth Amendment right had been denied. 

In this case the total elapsed time between appellant’s 
arrest and trial is one week less that sixteen months and 
the time elapsed between indictment and trial is approx- 
imately fourteen and one-half months. The first six 
week delay from the time of appellant’s arrest can be 
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reasonably attributable to appellant and can thus be dis- 
regarded.” Thirteen weeks then elapsed between the time 
appellant was held for the action of the Grand jury and 
the setting of the first trial date. This period of time, 
during most of which appellant was free on bond,™* is 
clearly not unreasonable and should be regarded as the 
routine, normal delay inherent in judicial procedures. See 
King v. United States, 105 U.S. App. D.C. 193, 265 F.2d 
384 (en banc), cert. denied, 359 U.S. 998 (1959). 

There remains a period of forty-eight weeks delay be- 
tween the original trial date and the trial. Of this peri- 
od of time, ten weeks are directly attributable to appel- 
lant. This leaves us confronted with a thirty-eight weeks 
of delay which are directly attributable to the operation 
of the crowded District Court calendar. The first half 
of this thirty-eight week delay resulted from appellant’s 
case not being reached. The second half of the delay was 
the result of giving priority to cases in which defendants 
had been unable to secure pre-trial release, a practice im- 
plicitly approved in King v. United States supra. None 
of the delay was caused by the prosecution. During this 
entire period of delay appellant was free on bond. It 
certainly can not be said that the delay was arbitrary, 
purposeful, oppressive or vexatious. See Hedgepeth v. 
United States (Hedgepeth I), supra; Smith v. United 


13 The criminal complaint which is part of the record on appeal 
shows that there were two continuances prior to the date on which 
appellant waived her right to a preliminary hearing. The entry 
regarding the first of these continuances clearly indicates that it 
was at appellant’s request in order that she could obtain counsel to 
represent her. The entry regarding the second continuance is 
silent with respect to who the requesting party was but since 
no appearance of defense counsel is noted for that date and the 
Government could have made a sufficient showing of probable 
cause with any one of several witnesses and, accordingly, required 
no continuances, it is reasonable to assume that appellant either 
requested the continuance or acquiesced in it. 


14 Appellant was released on bond on October 18, 1965 and re- 
mained free until her bondsman surrendered her on October 17, 
1966. 
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States, supra. “Nor was it the result of such negligence 
or callous indifference to the requirement of a speedy 
trial as to result in similar constitutional consequences.” 
Hedgepeth v. United States (Hedgepeth I), supra at 295, 
364 F.2d at 688. 

The Sixth Amendment right gives protection against 
prejudice to a defendant’s defense and against prejudice 
to his person. United States v. Ewell, 383 U.S. 116, 120 
(1966); Hedgepeth v. United States (Hedgepeth II), 
supra at 22, 365 F.2d at 955. With regard to any pre- 
judice to appellant’s person we note that appellant was 
incarcerated during only one month of the thirty-eight 
week delay attributable to the court and only after her 
bondsman surrendered her. Notwithstanding her con- 
finement, appellant’s counsel requested an additional 
month’s continuance at the end of which appellant stood 
trial. If appellant felt any prejudice to her person or 
anxiety resulting from this incarceration, she certainly 
did not manifest it by asking for a continuance. 

With regard to prejudice to appellant’s defense, there 
is absolutely nothing in this record to indicate that appel- 
lant was in any way prejudiced by the delay in bringing 
her to trial. At no time prior to or during the trial did 
appellant’s counsel claim that the delay had impaired ap- 
pellant’s ability to answer the charges against her. Such 
a claim could have been the subject of a hearing. On the 
contrary, appellant, having an apparent after thought, 
raises the issue of prejudice resulting from lack of a 
speedy trial for the first time on appeal. The right to a 
speedy trial is a personal right and is deemed waived un- 
less promptly asserted. Mathies v. United States, —— 
U.S. App. D.C. —, — n. 1 374 F.2d 312, 314 n. 1 (1967) ; 
United States v. Lustman, 259 F.2d 475 (2d Cir.), cert. 
denied, 358 U.S. 880 (1958). Appellant’s silence prior 
to this appeal may well have been for tactical reasons 
and should be considered by this Court in deciding if 
there was prejudice. Hedgeneth v. United States (Hedge- 
peth II), supra at 22, 365 F.2d at 955. Indeed, the 
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reasonably attributable to appellant and can thus be dis- 
regarded.” Thirteen weeks then elapsed between the time 
appellant was held for the action of the Grand jury and 
the setting of the first trial date. This period of time, 
during most of which appellant was free on bond,” is 
clearly not unreasonable and should be regarded as the 
routine, normal delay inherent in judicial procedures. See 
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There remains a period of forty-eight weeks delay be- 
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entire period of delay appellant was free on bond. It 
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13 The criminal complaint which is part of the record on appeal 
shows that there were two continuances prior to the date on which 
appellant waived her right to a preliminary hearing. The entry 
regarding the first of these continuances clearly indicates that it 
was at appellant’s request in order that she could obtain counsel to 
represent her. The entry regarding the second continuance is 
silent with respect to who the requesting party was but since 
no appearance of defense counsel is noted for that date and the 
Government could have made a sufficient showing of probable 
cause with any one of several witnesses and, accordingly, required 
no continuances, it is reasonable to assume that appellant either 
requested the continuance or acquiesced in it. 


14 Appellant was released on bond on October 18, 1965 and re- 
mained free until her bondsman surrendered her on October 17, 
1966. 


States, supra. “Nor was it the result of such negligence 
or callous indifference to the requirement of a speedy 
trial as to result in similar constitutional consequences.” 
Hedgepeth v. United States (Hedgepeth I), supra at 295, 
364 F.2d at 688. 

The Sixth Amendment right gives protection against 
prejudice to a defendant’s defense and against prejudice 
to his person. United States v. Ewell, 383 U.S. 116, 120 
(1966); Hedgepeth v. United States (Hedgepeth II), 
supra at 22, 365 F.2d at 955. With regard to any pre- 
judice to appellant’s person we note that appellant was 
incarcerated during only one month of the thirty-eight 
week delay attributable to the court and only after her 
bondsman surrendered her. Notwithstanding her con- 
finement, appellant’s counsel requested an additional 
month’s continuance at the end of which appellant stood 
trial. If appellant felt any prejudice to her person or 
anxiety resulting from this incarceration, she certainly 
did not manifest it by asking for a continuance. 

With regard to prejudice to appellant’s defense, there 
is absolutely nothing in this record to indicate that appel- 
lant was in any way prejudiced by the delay in bringing 
her to trial. At no time prior to or during the trial did 
appellant’s counsel claim that the delay had impaired ap- 
pellant’s ability to answer the charges against her. Such 
a claim could have been the subject of a hearing. On the 
contrary, appellant, having an apparent after thought, 
raises the issue of prejudice resulting from lack of a 
speedy trial for the first time on appeal. The right to a 
speedy trial is a personal right and is deemed waived un- 
less promptly asserted. Mathies v. United States, —— 
U.S. App. D.C. —, — n. 1 374 F.2d 312, 314 n. 1 (1967) ; 
United States v. Lustman, 259 F.2d 475 (2d Cir.), cert. 
denied, 358 U.S. 880 (1958). Appellant’s silence prior 
to this appeal may well have been for tactical reasons 
and should be considered by this Court in deciding if 
there was prejudice. Hedgeneth v. United States (Hedge- 
peth II), supra at 22, 365 F.2d at 955. Indeed, the 
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only prejudice appellant now asserts she suffered because 
of the delays in this case is inconsequential and bordering 
on the ridiculous. See Appellant’s Br. 7-8. The evidence 
at trial showed that a vial containing fifty capsules of 
heroin was dropped and then abandoned by appellant. 
Appellant, whose denial of these events was given in great 
detail, makes no showing of inability to remember her 
activities on the date of the offense, nor has she demon- 
strated any injury resulting from the absence of possible 
witnesses who might have been available had the case 
been tried earlier. See Hedgepeth v. United States (Hedge- 
peth II), supra at 22, 365 F.2d at 955. Although an 
affirmative showing of prejudice may perhaps be unnec- 
essary when an accused maintains that he has been de- 
nied his right to a speedy trial by unreasonable delay, 
see United States v. Lustman, supra, at least there must 
be some prejudice apparent on the face of the record be- 
fore “the balance between the rights of public justice and 
those of the accused,” of which this Court spoke in Smith, 


supra at 41, 331 F.2d at 787, is tipped in favor of the 
latter. Appellant’s claim of prejudice is totally without 
merit. 


II. The evidence was sufficient as matter of law to support 
the verdict of guilty. 


(Tr. 21-22, 34-86, 41-50, 50-57, 62-67, 100) 


Appellant contends that with regard to that count of 
the indictment charging her with violation of 26 U.S.C. 
§ 4704(a) the Government failed to prove by “direct evi- 
dence” the necessary absence of the appropriate taxpaid 
stamps. Appellant’s Br. 9-11. The Court need not reach 
this issue if it finds no reversible error in connection with 
appellant’s conviction for violation of 21 U.S.C. $174* 
since the sentence for the 26 U.S.C. § 4704(a) conviction 
is less than and runs concurrently with the sentence for 
the 21 U.S.C. § 174 conviction. See Hirabayashi v. United 


15 See Argument III, infra and footnote 21, infra. 
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States, 320 U.S. 81 (1948; Moore v. United States, 
117 U.S. App. D.C. 876, 330 F.2d 842 (1964). In 
any event, the record shows that after appellant dropped, 
picked up, and then threw away the vial containing the 
narcotics, it was retrieved by Officer Davis, who gave it 
to Officer Porter. Porter never lost sight of the vial. (Tr. 
22, 34-36.) After scratching his initials and the date on 
the vial, Officer Porter turned it and the fifty capsules 
it contained over to Officer Rice of the narcotics squad. 
During the trial Porter identified the vial and its con- 
tents by means of these scratched initials and date. (Tr. 
21-22.) Officer Davis saw Porter scratch his initials and 
date on the vial and identified the vial introduced in evi- 
dence at trial as the same one (Tr. 41, 50). Officer Rice 
then testified that after Porter gave him the vial and 
capsules, he scratched his own initials on the vial, made 
a field test on the contents of one of the capsules, placed 
the vial and all the capsules in a lock-seal property en- 
velope and personally delivered the items to the Govern- 


ment chemist. Officer Rice received the envelope, vial and 
its contents back from the chemist on the first day of 
the trial and turned them over to the prosecutor. Rice 
identified all the items at trial. (Tr. 52-57.) Addition- 
ally he testified on cross-examinaion: 


Q. Is it now exactly as it was when it was given 
to you? Was the plastic clear all the way around 
and were the capsules in the vial visible? 

A. There was nothing else in the bottle except the 
capsules. (Tr. 57) (Emphasis added) 


The Government’s chemist testified that Officer Rice gave 
him the lock-seal envelope which contained the vial and 
capsules and identified them in court as being the same 
(Tr. 62-67). Officer Porter was recalled by the Govern- 
ment in rebuttal ** and stated that the vial introduced in 


16 Since appellant introduced her own testimony following denial 
of her motion for judgment of acquittal at the end of the Govern- 
ment’s evidence, this Court in reviewing the sufficiency of the 
evidence should consider all the evidence produced at trial. See 
Hall v. United States, 83 U.S. App. D.C. 166, 169, 168 F.2d 161, 
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evidence appeared the same as it did when he first seized 
it. He stated further that there was never any label or 
any other paper” on the outside or inside of the vial. 
(Tr. 100.) 

In reviewing the sufficiency of the Government’s evi- 
dence, this Court “must assume the truth of the Govern- 
ment’s evidence and give the Government the benefit of 
all legitimate inferences to be drawn therefrom”. Curley 
v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229, 
cert. denied, 331 U.S. 837 (1947); Crawford v. United 
States, —— U.S. App. D.C. —, 375 F.2d 332 (1967). 
Reviewing all the evidence at trial in this light, it is clear 
that the vial and its contents which were introduced in 
evidence were the same items seized by Officer Porter at 
the time of appellant’s arrest. It is equally clear from 
the testimony that the required taxpaid stamps were ab- 
sent from the vial. And since the vial and its contents 
were introduced in evidence they were available for scru- 
tiny by the jury which could determine whether or not 


they were stamped and conclude that the Government sus- 
tained its burden on this statutory requirement. Harris 
v. United States, 359 U.S. 19, 23 (1959) ; Vauss v. United 
States, —— U.S. App. D.C. —, n. 3, 370 F.2d 250 n.3 
(1966) ; Walker v. United States, 301 F.2d 94, 96 (5th 
Cir. 1962); Cf. Leigh v. United States, 113 U.S. App. 
D.C. 390, 308 F.2d 345 (1962). 


WI. The jury was sufficiently and correctly instructed on 
the law and its application to the facts of the case. 


(Tr. 104, 106-113, 116) 


Appellant’s belated contention that the trial judge erred 
in his instructions to the jury is in direct conflict with the 
universally accepted rule of trial and appellate procedure 


164, cert. denied, 334 U.S. 853 (1948) ; Ladrey v. United States, 81 
U.S. App. D.C. 127, 180, 155 F.2d 417, 420, cert. denied, 329 U.S. 
723 (1946); Battle v. United States, 92 U.S. App. D.C. 220, 206 
F.2d 440 (1953). 


17 A taxpaid stamp is a piece of paper. 


that a party who seeks to assign as error a part of the 
trial court’s charge must raise his objection in the trial 
court and thus give the judge an opportunity to correct 
it. Kelly v. United States, 124 U.S. App. D.C. 44, 361 
F.2d 61 (1966). This tenet of orderly judicial procedure 
is incorporated in the Federal Rules of Criminal Proce- 
dure, Rule 30. In a case involving convictions under both 
of the statutes involved in the instant case, the Supreme 
Court in Harris v. United States, supra, 395 U.S. at 20- 
21, refused to consider an attack on the trial court’s in- 
structions and merely noted that there had been no objec- 
tion to the court’s charge at the time of the trial as re- 
quired by Rule 30 of the Federal Rules of Criminal Pro- 
cedure. See also, Smith v. United States, supra at 40, 331 
F.2d at 786. In the instant case, appellant’s counsel spe- 
cifically expressed his satisfaction with the instructions 
given. (Tr. 116.) 

In any case, viewing the court’s instructions in their 
entirety, it is clear that the jury was adequately instruct- 
ed on the elements of each of the offenses and that the 
Government must prove each element beyond a reasonable 
doubt. The jury was sufficiently instructed with regard 
to the elements of the offenses charged when the trial 
court read each count of the indictment, quoted from the 
statutes involved and accurately paraphrased them. (Tr. 
104-113.) Harris v. United States, 248 F.2d 196 (8th 
Cir.), affd 359 U.S. 19 (1959); Williams v. United 
States, 328 F.2d 256 (8th Cir.), cert. denied, 377 US. 
969 (1964). 

Appellant’s claim that the court charge to the jury re- 
specting reasonable doubt and the absence of the appro- 
priate taxpaid stamps was confusing * finds no support 
when the court’s instructions with regard to Count 1” 
of the indictment are read in their entirety. The court 
repeatedly asserted, both prior to and subsequent to the 


18 See Appellant’s Br. 10-11. 
19 Violation of 26 U.S.C. 4704(a). 
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alleged erroneous portion of his instructions, the require- 
ment that the Government prove beyond a reasonable 
doubt the absence of the appropriate taxpaid stamps. 
(Tr. 106-108.) 

Appellant apparently fails to read the court’s entire in- 
struction when he claims that charging the jury with re- 
gard to Count 2° of the indictment the court stated, in 
effect, that the jury must infer from the fact of possession 
that appellant was guilty of that offense. See Appellant’s 
Br. 11-12. The court explained in detail each of the ele- 
ments of the offense which the Government was required 
to prove beyond a reasonable doubt. (Tr. 109-111.) The 
court then explained the permissive statutory inference 
allowed to be drawn from proof of unexplained possession 
of a narcotic drug (Tr. 111-112). The words of the court, 
taken in context, at no point informed the jury that they 
were required to draw any inferences. A single phrase 
should not be taken out of context. See Hernandez v. 
United States, 361 F. 2d 447 (2d Cir. 1966). 


20 Violation of 21 U.S.C. 174. 


21 Appellant’s assertion that the Government based its prosecu- 
tion on the theory that possession of narcotics was in and of itself 
2 crime demonstrates a misunderstanding of the statutes involved. 
Each of the statutes involved in this case allows an inference to be 
drawn from the fact of unexplained possession of narcotic drugs 
with the added requirement under 26 U.S.C. 4704(a) that the 
possession be of an unstamped narcotic drug. This permissive 
inference is sufficient to establish, prima facie, each of the elements 
of the offenses and support a conviction thereof. Harris v. United 
States, 359 U.S. at 23-24. The trial court’s instructions in this 
regard made emphatically clear that each of the elements of the two 
offenses must be proven by the Government beyond a reasonable 
doubt and further informed the jury that prima facie proof of these 
elements could be established by means of the statutory inference 
to be drawn from the fact of possession. 

Appellant’s assertion that the holding in Gore v. United States, 
357 U.S. 386 (1958) should be re-examined is without merit and 
requires no further comment. See Harris v. United States, 359 U.S. 
19 (1959). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOHN H. TREANOR, 
LAWRENCE LIPPE, 
Assistant United States Attorneys. 
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The Government Has Not Justified The Denial of Appellant's 
Constitutional Right To a Speedy Trial 


The Government admits that the bulk of the delay was due to a "crowded 


court calendar and the giving of priority to cases in which defendants had 


been unable to secure pre-trial release". (Br. 8). Without admitting that 


the calendar of the court below was so crowded as to prevent a trial at any 


one of the innumerable dates on which this case had been set for trial, 
it is submitted that the reasons advanced do not justify the long delay en- 


countered in this case. The elapsed time between January 11, 1966 (the 


-2- 
first trial date) to December 20, 1966 (the date of trial) is 48 weeks 


(Govt. Br. 10), or more accurately 343 days. This does not take into 
account the 19 weeks which elapsed from date of arrest on September 4, 
1965 to January 11, 1966 (the original trial date), or a total of 15 1/2 


months from date of arrest to trial. In Hedgepeth v. United States, 


124 App. D.C. 291, 364 F2d 684 (1966), the Court noted that a claim 


based on a lapse of slightly more than a year between appellant's arrest 
and his trial had prima facie merit . And see Marshall v. United States, 
119 App. D.C. 83, 337 F2d 119, discussed infra. | 

As the Government concedes, all but ten weeks of the approximately 
year's delay from the original trial date is attributable to the manner of 
handling the lower court's calendar. Even the ten weeks should not all be 
charged to appellant, since on March 29, 1966, appellant was x out-patient’ 
in the hospital, and not confined to the hospital; and the case probably 
would have been put over by the Assignment Office anyway, as occurred 
both before March 29, 1966 and thereafter. As a matter of fact, the case 
was not reached on May 12, 1966, and appellant and her counsel were on the 
ready alert until May 16, 1966, when the case was again eee by the 
Assignment Office. The plain fact is that the delay here is due to the mal- 


functioning of the judicial machinery. The Government relies on King v. 


United States, 105 App. D.C. 193, 265 F2d 567 (1959) as implicitly 


ee 


1/ For the convenience of the Court, we have attached an appendix using 
the same terminal dates as the Government (except for May 12 - 16, 1966 
terminal dates) but stating the differences in days, rather than weeks. 


1 
| 


=F 
approving the practice (Br. 10). The facts in the case at bar are clearly 


distinguishable from King. In King, there was a total delay of I40 days 
from the Original trial date to actual trial, of which 60 days were requested 
by defendant's counsel, and most of the remainder of the time (80 days) 
because of a crowded calendar. In the case at bar the total elapsed time 
from date of Setting of original trial to trial is 343 days, of which 269 days 
(or 80 percent) is attributable to the calendar system, as conceded by the 
Government. =A There is a world of difference between a total delay of 140 
days and 343 days, and a court calendar delay of 80 days, vis a vis 269 days. 
Moreover, the fact that appellant here was out on surety bail does 
not aid the Government. Appellant was entitled to a speedy trial whether 
in jail or out of jail. While this Court admonished the District Court in 
King to "give the problem continuing attention, especially in respect of 
defendants held in jail" (105 App. D.C. at 195, 265 F2a at 569), this Court 
thereby did not give blanket approval to what was done here. As a matter of 
fact, the conclusion is irrestible that but for the fact that appellant was 
surrendered by her surety, she would not have been tried when she was. 
This Court in King certainly did not intend that the only way 4 defendant could 
get a trial would be to surrender and go to jail and thereby get on the preferred 


re 


2/ The Government concedes that 38 weeks of the total 48 weeks of delay 
is attributable to the calendar system of the District Court (Br. 10). Using 
the data in the appendix attached hereto, itis assumed, arguendo, that a 


total of 74 days is attributable to appellant, leaving a balance of 269 days 
attributable to the calendar system, 


== 
list for trial. Rule 50 of the Fed. Rules of Cr. Proc. provides that. 
. | 
“Preference shall be given to criminal proceedings as far as practicable" ’ 


but does not establish classes of preference. In King, Chief Judge 


Bazelon writing for the dissenting judges, stated that "Of the 140 days 

that appellant's trial was delayed, the four "no court available" continuances 
| 

which occurred by operation of the District Court's calendar system, 


accounted directly for 80 days" and was a violation of Rule 50, F.R. Cr.P., 
| 


without regard to the Constitutional question,105 App. D.C. at 198, 265 F2d 
| 

at 572. But focusing on the Constitutional issue, he aptly noted: ( 105 App. 

D.C. at 199, 265 F2d at 573). 


"Certainly the fact that the fault lies with 

the calendar system employed by the District 
Court rather than with the prosécutor does 

not prevent application of the Sixth Amend- 
ment. The right to a speedy trial guaranteed 
by that amendment means a trial without 
"delays: manufactured by the ministers of 
justice’". 


In Marshall v. United States, 119 App. D.C. 83, 337 F2d 119 
(1964), the critical time element occurred from June 14, 1962, when appellant 
was found mentally competant to stand trial until July 8, 1963 ghee trial 
commenced. This Court concluded that this delay of slightly more than a 
year violated the appellant's Sixth Amendment rights. As Judge Washington, 
concurring, stated: (119 App. D.C. at 87, 337 Fad at 123) | 

"I must conclude that in the circumstances this 
delay in trial for more than a year was so 
prejudicial, oppressive, and vexatious as to 


amount to a violation of appellant's Sixth Amend- 
ment right to a speedy trial. ---- 


cece 


approving the practice (Br. 10). The facts in the case at bar are clearly 
distinguishable from King. In King, there was a total delay of 140 days 
from the original trial date to actual trial, of which 60 days were requested 
by defendant's counsel, and most of the remainder of the time (80 days) 
because of a crowded calendar. In the case at bar the total elapsed time 
from date of setting of original trial to trial is 343 days, of which 269 days 
(or 80 percent) is attributable to the calendar system, as conceded by the 
Government. y There is a world of difference between a total delay of 140 
days and 343 days, and a court calendar delay of 80 days, vis a vis 269 days. 
Moreover, the fact that appellant here was out on surety bail does 
not aid the Government. Appellant was entitled to a speedy trial whether 
in jail or out of jail. While this Court admonished the District Court in 
King to "give the problem continuing attention, especially in respect of 


defendants held in jail" (105 App. D.C. at 195, 265 F2d at 569), this Court 


thereby did not give blanket approval to what was done here. As a matter of 


fact, the conclusion is irrestible that but for the fact that appellant was 


surrendered by her surety, she would not have been tried when she was. 
This Court in King certainly did not intend that the only way 4 defendant could 


get a trial would be to surrender and go to jail and thereby get on the preferred 


2/ The Government concedes that 38 weeks of the total 48 weeks of delay 
is attributable to the calendar system of the District Court (Br. 10). Using 
the data in the appendix attached hereto, it is assumed, arquendo, that a 
total of 74 days is attributable to appellant, leaving a balance of 269 days 
attributable to the calendar system. 


-4- 

list for trial. Rule 50 of the Fed. Rules of Cr. Proc. provides that 
"Preference shall be given to criminal proceedings as far as practicable” r 

but does not establish classes of preference. In King, Chief Judge 

Bazelon writing for the dissenting judges, stated that "Of the 140 days 

that appellant's trial was delayed, the four "no court available" continuances 
which occurred by operation of the District Court's calendar pacifist 
accounted directly for 80 days" and was a violation of Rule 50, F.R. Cr.P., 


without regard to the Constitutional question,105 App. D.C. at 198, 265 F2d 


at 572. But focusing on the Constitutional issue, he aptly noted: ( 105 App. 


D.C. at 199, 265 F2d at 573). 
"Certainly the fact that the fault lies with 
the calendar system employed by the District | 
Court rather than with the prosécutor does 
not prevent application of the Sixth Amend- 
ment. The right to a speedy trial guaranteed 
by that amendment means a trial without ~ 
"delays: manufactured by the ministers of 
justice’". 


In Marshall v. United States, 119 App. D.C. 83, 337 F2d 119 
(1964), the critical time element occurred from June 14, 1962, when appellant 
was found mentally competant to stand trial until July 8, 1963 when trial 
commenced. This Court concluded that this delay of slightly more than a 
year violated the appellant's Sixth Amendment rights. As Judge Washington, 
concurring, stated: (119 App. D.C. at 87, 337 F2d at 123) | 

"I must conclude that in the circumstances this 
delay in trial for more than a year was so 
prejudicial, oppressive, and vexatious as to 


amount to a violation of appellant"s Sixth Amend- 
ment right to a speedy trial. ---- 


-5- 


"However, on June 12 the trial was continued 
by'the court until October 8, 1962, as the 
Assignment Commissioner noted, because of the 
summer schedule and the unavailability of jurors 
and witnesses. No further explanation appears. 
I think this delay cannot be condoned for the 
reasons given". 


In the case at bar, not only was there a delay of almost a year 
from the original trial date, but as in Marshall, there was a blanket 


continuance of more than four months because of jury case preference 


{which is no different from the four month summer delay denounced Soot 
3 
in Marshall. 


Thus, the cases cited by the Government are factually distinguishable. 


United States v. Ewell, 383 US 116 (1966) involved a delay of 19 months, 


largely taken up by the motions of defendants to vacate their convictions, 
which were granted, ad their reindictment. The Supreme Court likened this 
situation to a reversal on appeal and retrial. Obviously such a delay is not 
a violation of the Sixth Amendment. Hedgepeth I (124 App. D.C. 291, 364 
F2d 684) involved a delay between indictment and trial of 10 1/2 months, 


and a little over a year between arrest and trial. Most of the delay was 


3/ Only recently the Washington Post ran an editorial entitled, "The Stale- 
Justice Crisis", concluding "The rights of the individual have been spelled 
out in greater detail than ever before, but they are in danger of being lost 

for want of judges to handle the additional work load. Every defendant is 
entitled to a lawyer, but apparently not to a judge to give him a speedy trial. 
The next great step in judicial reform ought to be giving the courts the judges 
and clerical personnel they need to make justice a current reality". The 
Washington Post, November 24, 1967, P. A 28. To be sure this is "talking 
English, not law" in the words of Judge Edgerton, Marshall v. United States, 
supra, 119 App. D.C. at 85, 337 F2d at 121. 
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a "direct result of continuances requested by appellant's counsel, or by 
| 
counsel for appellant's codefendant with the consent of appellant and his 


| 
counsel". 124 App. D.C. at 295, 364 F2d at 688. And even here the Court 


noted that though the delay is fairly to be attirbutable to appellant, | “this 


does not mean that this period is to be disregarded". (idem). See supra 


where the Court noted that the lapse of a year had prima facie merit|. 


Hedgepeth II (125 App. D.C. 19, 365 F2d 952) involved a total elapsed 
time between indictment and trial of almost 14 months. Again this Court 


noted that the delay of 8 1/2 months was "fairly attributable to appellant's 


counsel, with the last delay explicitly endorsed by appellant himself" 


(125 App. D.C. at 21, 365 F2d at 954). In addition, appellant had already 


been convicted and was incarcerated for the offenses concerned in Hedgepeth'I, 


so that appellant was detained in any event. And in both Hedgepeth cases, 


some part of the delay was due to determining the mental competency of a 


codefendant. Smith v. United States, 118 App. D.C. 38, 331 F2d 784 (1964) 


- | 
required an enbanc decision to settle an appeal raising the issue of a delay 
| 


| 
of 102 days between indictment and trial, and in which the majority noted 
| 


that "the tactics of the appellant himself and the hearings necessitated 
by his motions as well as the motion to suppress filed by his counsel had 
certainly contributed substantially to the impasse", 118 App. D.C) 


4/ 
331 F2d at 789. 


SS ee ee eee eee 
4/ Concerning the operation of the lower court's calendar system,| the majority 
in Smith warned "For that reason we do not now condemn the District Court's 
calendar system although it has been under critical scrutiny in certain cases", 
118 App. D.C. at 43, fn. 14, 331 F2d at 789, fin. 14, And see Judge Wright's 
dissenting statement "It was hoped that those cases - would serve as a warning, 
and have the effect of discouraging delay in subsequent cases. These hopes 
have not been fulfilled". 118 App. D.C. at 47, 331 Fd at 793. | 
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In the case at bar there are none of these countervailing factors. 
The prolonged delay here is simply due to the breakdown of the judiciary 
machinery. This is not the close case where the question of actual 
prejudice to appellant tequires inquiry. "But the very assumption of the 
Sixth Amendment is that unreasonable delays are by their nature prejudicial. 
It is not generally necessary for the defendant to demonstrate affirmatively 
how he has been prejudiced by an unreasonable delay". Hedgepeth I, 
124 App. D.C. at 294, fn. 3, 364 Fad at 687, fn. 3. The delay here was” 
purposeful and deliberate - not to give trials to those out on bail - and 
only when appellant was reincarcerated was she able to go on trial. In 
the aggregate it was oppressive, arbitrary and vexatious. What useful 
purpose could this appellant serve in requesting a trial when she was told 
that no court was available, although promised one from month to month, 
and later that the courts were available only for those incarcerated. 
Appellant's actions were louder than words - she became reincarcerated 
and got her trial. It is submitted that in the case at bar, appellant 
has been denied her Sixth Amend ment right simply and solely due 
to the breakdown of the judicial machinery. 


Tl 


The Government Failed to Prove the Absence of 
Appropriate Tax Paid Stamps 


The first count of the indictment alleges a violation of 26 USC 4704(a) - 


"tg purchase, sell, dispense or distribute narcotic drugs except in the 
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original stamped package or from the original stamped package” . The 
statute goes on to provide that "the absence of appropriate tax| paid 

| 
stamps from narcotic drugs shall be prima facie evidence of a violation 


of this subsection". It would seem elementary that if the Government 


seeks the advantage of the statutory presumption, then it has the burden 


of proving the absence of appropriate tax paid stamps to support a finding 
| 


that the purchase or sale of narcotic drugs was not in or from the original 
| 


stamped package - the statutory crime. The Government did ma discharge 
this burden in this case because it was preoccupied and relied solely on 


the fact of possession and nothing was said during the taking of evidence 
as to the presence or absence of tax paid stamps. For the reasons stated 
| 


| 
in our main brief, possession will not support the inference of the absence 


of the appropriate tax paid stamps which in turn is the support for the 
| 


statutory presumption that the purchase or sale was in or not from the 


original stamped package. 
The Government responds that in any event the issue need not be 
reached in a conviction on a two-count indictment if the verdict on the 
| 
second count is supportable, and the sentence on the first count is less 
than and runs concurrently with the sentence on the second pes citing 
the lead case of Hirabayashi v. United States, 320 U.S. 81. Hirabayashi 


has spawned some far fetched concepts and in an appropriate case should 


be reexamined. Hirabayashi concerned the wartime restrictions on Americans 


-9- 
of Japanese ancestry, a matter which raised grave Constitutional 
questions. There were two district violations involved in Hirabayashi, 
and in order to get to the Constitutional question, the Court noted that 
since the sentences were to run concurrently, it would discuss only 
the one violation. But this should not authorize a trial court to permit 
the jury to weigh and consider evidence on an illegal count in a multi- 
count indictment, because the sentences imposed thereafter on a guilty 
finding on all counts will run concurrently. In our main brief we commented 
on the fact that Gore v. United States, 357 US 386 (1958) permitting 
multiple counts for the same narcotics incident should be reexamined in 
view of the fact that four justices dissented. 

In a belated effort, the Government attempts to take some of the 
evidence out of context to show that the jury would be warranted in in- 
ferring the absence of the appropriate stamps, although the attention 
of the jury was not'drawn to this fact during the taking of evidence. The 
appellant testified that she picked up a bottle or vial containing a prescription 
in it (Tr 70, 70-a, 95) A The evidence of the police officers referred to 
by the Government in its brief (Br. 13, 14) was concerned with the factual 
question whether the vial introduced as Government Exhibit 1 was the same 


as that which appellant had picked up, and this turned on the question whether 


a 


S/ Appellant adopts the Government's suggestion of pagination referred 
to in the Government's brief, p. 5, fn. 10. 


| 

- 10- | 
a prescription label was attached to it. Appellant denied that Exhibit 1 
was the bottle or vial which she picked up (Gov. Br. 6). Harris Ve 
United States, 359 US 19, and Vauss v. United States, App. D.C. 
370 F2d 250 cited by the Government do not support the proposition 
that this Court must find as a fact that the vial did not contain the tax 
stamps, since this Court is not the fact finder. The Government would 
have this Court speculate that the jury inferred that the tax stamps were 
absent without any direct evidence on the issue. To support a verdict 
of guilt there must be more than speculation and inference as to the 
existence of the basic fact which itself is only a presumption of the 
existence of another fact. In Walker v. United States, 301 F2d 94 
(C A5, 1962) cited by the Government the evidence was physically before 


the reviewing court, but even here it is submitted the reviewing court 


is not the de novo fact finder. 


Respectfully submitted, | 
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of the United States Attorney, United States Courthouse, Washington, 
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